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Introduction

(1] Inthe exxly afiernoon of 15 Discember 2004, & commencial flight took off
from Kerikeri airpori on a secnio flight to Cape Reinga. The pilot was Mr Simor
Van den Burg who was in charge of & Cessna 172 aivereft ZK-JES operated by Balt
Air Ltd. On bosrd were tWo faxe paying paseengers, Mr Heinrich Rossard and his
wife Sylvia, toutists from Switzerland. The weather conditions at bs time were not
ideal but were foreoast o improve. This did hot happen and in Tact during the flight
the weather dsteriorated dramatically. The flight ended with the pilot ditehing the
siroraft into the sea off Cable Bay, Mr Bossard died in the crash &3 o result of 2
combination of the jnjuries he sustained on impact and drowning.

[21 The Civil Avistion Authority of New Zealand {the Authority) jnvestigated

he ciroumstances leading o the crash. Fallowing the investigation, the pilot faced .

one cherge of opemting a0 aircraft in & carslegs xaapoes in hreach of & 43A of the
Civil Aviation At 1990 (the Act). The charge was heard in the Distelet Couwn at
Kaitaja in February 2007, After 4 five day hearing, during which the Coutt heard
wvidence from 15 witnesses, Judge M D Robinson ruled in en oral decision that the
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case against the pilot had not been established and that the charge against him was
dismissed.

[3]  The Authority has appealed by way of vase stated againgt the dismissal of the -

charge. The Authority contendad that the no case submission to the Judge ghould
nave buan dismissed and that the pilot siould have been reguired to elect Whether to
give or call evidence, The formal casé stated posed the following question for the
opinion of the High Coust: '

Was the Judge'a decjsion exroneous in poins of law, apd in pagticular;

@) Doesthe cnse of Civil Aviation Departmeént ¥ MacKerzle [1883] NZLR,
78 apply 1o the offence crented by 8 43A of the Act?

[4] The ¢ase stated contained two additional questions which, depending upon
how they were answeted, would have determined whether or fiot the case should be
remitted to the Distriot Couxt for tehearing, However, Mr Woolford, counsel for the
appellant, submitted that the additional questions need not by mnsweted in view of
certain gpecial eircumstances which have since srisen, These include the fasct that,
for a range of reasons, considerable time has elapsed since the crash occurred in
Dotember 2004, The pilet is now living abroad and is unlikely to retum to New
Zealand in the pear future, The Authority sought only to have the first queation
answered to determine for the future whether the nffence created undex 5 435 of the
Act is an offsnce of strict liability, Once that question has been determined, the
correctness of the no case decision falls to be ascertained baged partly on the answer
to the first question and partly on whether the Tudge applied the correct fest fo
determine the no case submission, 1f the Judge was incotrect in one of both of these
xespects, the appellant seeks only an ordex quashing the no case decigion, but with o
order for rehearing, This approach gained the support of Mr Bossard's widow. She
was consulted through her New Zealand coupse] and she has accepted that this
would be the approptiate ¢ourse, Also, counsel for the pilot has 1o objection to this
approach,

[§]  For the reasons thal follow, 1 have coneluded that the offence in 5 434, of the
Act it ont of strict Uability, Talso find {hat the Jadge did not apply the sorrect test 1a
determine the no camc submission. I bave considered the agreed facts, the
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contentions of the Authority and the submissions of counsel in the Distriet Court. ]
have no doubt that, in alt the cireurnstances of this case, the J udge was wrong both in
Iaw and o the facts to hold that the case against the pilot had not besn made our,
There was a cage to answer and the election 10 give or call evidence should have
been put to the pilot, The case shou)d then have contimyed onee an election had been
made, The chaxge should not have been distnissed,

Factual background

[6]  The facts may largely be summarised from the case stated on the basis that
counsel ave agreed that these facts were proved at the hearing, The factus)
background iz as follows.

[7]  The pilot was employed by Salt Air Ltd (the company), a Paihia based Part
119/135 AOC (Air Operators Certifieate} holder. The pilot held & cuwrent
sommercial pilot licence (asioplane). as well as a category C fight instructor xating
and en instnyment rating,

[8] On Wednesday 15 Dacember 2004, the company had twrée scenic flights
booked to fly to-Cape Relnga, Two flights were scheduled for the morning and one
for the afternoon. On the mothing of 15 Decetnber 2004, the Airways Corporation
sent the company the 1615Z fssue MetService North Island General Aviation
Weather (GAWX NI) and NOTAM information by internet. This foracast was valid
for the period 1500-0500 UTC (4am to 6pm on Wednesday 15 December 2004).
Due to the westhet conditions that were presemt slomg the scheduled route,
predominantly comprising low clond and rain due to 2 wanm front, the two moming
flights were canoelled.

[9]1 During the morning, the weather conditions at Paihia improved, Based on _

the conditions observed at Paihia ag well a5 n basic weather rapott sonvevad by a
grownd based contact at Cape Reings, a decision was made by Mr Grant Harpish, the
Chief Executive Officer of the company, and the pilet to proceed with the aftemoon
flight. At about 12.55pm on 15 December 2004, Mr Harnish met with the two

passengers Mr and Mry Bossard at the company's Pathia base to ndvise themn that the .

e
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weather had cleared from earlier but that the flight was still likely to bs bumpy with
& possibility of showets, Mr Hamish told them that if thay were happy with the
expeoted weather conditions then the flight could proceed. Mr and Mrs Bossard
agteed to patticipate in the svenic flight from Kerikeri to Waitiki airstrip sitvated 18
kitometres southegast of Cape Reinga. Upon arrival at Waitiki, the intention was to
take the passengers on a two to three hour tour of the area in a four wheel drive
vehiele before returning for the flight back to the Bay of Islands. Mr Hamish then
introduced the Bogsaxds to the pilot who drove them to Keriket! aerodrome at about
pm.

[10] At 12.58pm on 15 December 2004, the 23582 issue of GAWX NI weathsr
was issued. This forecast predicted bettex conditions than the pravious GAWX igsue
(1615Z). Based on these forecasts, there was expected to be a general improving
trend i the weather. However, the rmoist north-west flow over Northland meant that
thers was still the potential for low cloud bages. This was indicated in both the
18157 isswe of the GAWX NI and also the 2358Z issue. The improvement shown in
the 23587 issue xeflected the improvement shown during the mording. Prior to
commencing the afternoon flight, the pilot did not obtain the 2358Z {ssue of the
GAWX NI wenthet.

[11] As at 15 December 2004, the company did not subssriba to MetServics for

.the provision of weather forecast services. Instead, the company elected to obtain its

general weather reports from Afrways New Zealand, The Airways New Zealand
weather reports did not provide TAFs (tetminal zerodrome forecasts) for Kerikeri or
Kaitaia, or METARSs (meteorological acrodrome repons) for Kaitaja, In conirast,
area forecasts available from the MetService also included access to inforimation
from mutomatic weather stations at Cape Reinga, Purena Bay and Kaitain Hospital,

[12) At sbout 1.45pm on 15 December 2004, the pilot was in command of 2
Cessna 172 registration ZK-JES when it depaned from Kerikerl aerddrome on a
commercial VFR (Visua] Flight Rules) scenio flight to Waitiki adrstrip, Prior to the
flight departing, the pilot had “pre-flighted” the aircrafi and found no defects,
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{13]  After the accident, the pilot prepared a written statement with the nsgistance
of counnsel and provided it to the Folice, The pilot stated that the agroplane departed
normally in refatively flne weather conditions and clitubed to » cruising alitude of
1400 feet AMSL (abova mean ses level) as it tracked towards Mangonui, then to the
north of Kaitaiz aerodroms, before proceeding in a north-westerly direction up the
west ¢oast along Ninety Mile Beach. The pilot stated that, when proceeding in a
north-westerly direction Ninety Mile Beach, he descended to approximataly 700 feet
at the same tire as visibility was decraasing and the oloud cover was lowering, The
pilot stated that he decided that it was unsuitable to comtinue in that dirsction o he
turned axound and headed towards the edst coast nofth of Rangaynu Harbour, The
pilot confirmed that he thes made radio contact with a Polios aircraft operating to the
north on the cast coast. The pilot stated that, as a result of what he was told by the

. pilot of the Polics ajrcraft, he determined that the weathet was not suitable for the

flight to head north up the east coast and therefors he continued flying in an easterly
direction over Rangaunu Harbour heading towsrids Tokeran Beach.

(14) The pilot stated that &t this stage he telephoned Mr Hamish by using his
cellphone and lnformed him that he was abandoning the flight and refurning to
Ketikeri as it was not possible to fly up to Cape Reinga. The pilot stated that he was
advised by Mr Hasnish that the weather in Kegiker was still fine.

{15] The pilot also stated that, while he was flying over Rangaunu Harbour, he
contacted a friend of his who was flying in the arsa, Mx Matthew Allan, The pilot
stated that Mr Allan was in the Lake Ohda axen and advised him that he was at
around 1,200 feet with a cloud base being over 1,000 feet, The pilot stated that at
around Rangaunu Harbour he was foreed below 500 feet, and by the time I:ie reached
Tokerau Beach the cloud cover had lawered to the point where it had forced him to

400 fact. The pilot stated that at this stage he again contacted Mr Allan who was

overhead Mangonui attd who told him that he was at 1,000 feet aud was heading
inland across Whangaroa. The pilot stated that he decided to cross Doubtless Bay as
he expeoted the cloud caver to lift, but when he teached Mangonui the cloud had
failed 1o 11t and in fact had forced him down to approximately 300 feer. The pilot
stated that he was aware that flylng inland would mean flying over sismg tetrals and
he decided against that option, choosing instead to attempt fo fly down the east coast
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to Kerikeri. The pilot stated that he trackedl around Berghan’s Point and was met
with cloud or fog ahead of hixa down to ground level, The pilot stated thai, because
of the weather conditions he encountered at Berghan's Point, he made a stesp tum to

the laft to avoid losing visnal contact with the cosstline and proveeded back towards
Cooprrs Beach, '

[16] The pilot statsd that at this point he apain ostablished radio contact with
Mr Allan, who advised him to go out to the coast avound the Teupo Bay area. He
was then forced down {0 400 feet due to the weather, The pilot stated that he told
Mr Allan that he would be returning to Kaitais. The pilot stated that aa soon &5 he
turned around From Berphan's Polnt he realised that geiting to Kaitala was not a0
option. The pilot stated that he thercfore telephoned Mr Hatnishi on his cellphone, to
inform him that the aireraft would be making a precautionary landing on Coopers
Beach, and get the aireraft up in bad weather configuration. Mr Harnish suggested
that the pilot ought to try and reach a fanding spot on Tokeran Beach. The pilot
stated that ke passed Coopers Beach procesding to the Cable Bay area, flying about

'200 metres out from the coast. The pilot stated that the weather deteriorated

drastjoally and that the rain became torrential, dramatically redueing visibility. The
pilot advised Mr Harnish that he could not proceed to Tokerau Beach and ihat he
would turn around to land at Cooperty Beach.

{17] The pilot confirmed that the weather conditions were such that he considered
he could not proceed north, as he wag down to virtually zero visibility. The pilot
stated that he was also of the view that e cold not turn to the right, #s he would
then fose all visual reference with the coastline. The pilot stated that as he passed
Cable Bay at low leve! he tumed loft towards the coast to retumm to Coopets Beach,
The pllot stated that as he was making the Tum, the air went white and he was unable

{0 continue on visual reference as he could not even see the end of Cable Bay, The '

pilot stater that he then proceeded to roll owt of the turm and et wp the aireraft for
ditehing about 100 metrss off shore.

[18] The airerafl donsequently crashed dato the sea. The 1§ wheal hit the water
fizst, followed by the propeller. Due to the initial irapact of one wheel with the
whatar, the plane longad forward onto it nose. The aircraft was gerioutly damaged
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and Mr Bossard drawned, He was unable to exit the aireraft due to the injuries ke
had suffered in the crash. The pilot stated that he had been talking to Mr Hatnish by
oellphone, but before commencing the final turn he had told Mrx Hatmtish that he was
putting the phone down. Hs then discontinued the call by placing the phone on the
floor of the aircraft, Mr Harnish continned to listen uoti] the phone went dead,

[19] The finsl stage of the flight was witnessed by several members of the public
who were present in the vicinity of Cable Bay, An inspection of the aireraft was

« subsequently completed by an inspector from the Authority. No evidence of any

afrerafi malfunction prior to the crash was foupd.  An independent examination of
the ajrcraft engine also confirmad that there was no evidencs of an engine failuze or
performance loss.

Allegntions of operation fn 8 earelesy manner

[20] ‘The Authority alleged in the District Court that the pilot operated the aircraft
in & careless ganner in & Bumber of respects. These were sat out in the ppening
statsment by counsel for the Authority in the District Court. Fiva factors were relied

upon, namely:

g)  The pilot failed to obtain the latest meteorological forecast ssued ai
12.50pm on 15 December 2004, some 40 minutes before hig
departure, Tn rddition, he fallad to appreciate the significance of the
high dew-point temperaturs both ahead of and behind 8 wamm front
moving sputh-gast aver Northland,

b)  The pilot’s decision to tum back or divert was not made early enough.
'¢)  The pilot breached Civil Aviation Rules 135155 and 91.311 in
operating in meteorologionl conditions of a ceiling of less than 1,000

feet AGL (above ground fevel) and desconding below 500 feet.

d)  The pilot failed to underiake a precantionary laading in the interest of
safety when he had the opportunity to do so,
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: &) Tke pilot should not have besn operating a hand-held mobila phone
during the fina) gtages of the flight,

(21)  Counse! for the Authority, Mt Woolford, amplified these key allegations of
lack of care submitting in the District Court that the decision of the pilot to tun back
84 the Tlight proceeded up Ninety Mile Beach was mads too late. Further, it was
submitted that the pllot failed to pay close attention to the along-track conditions,
particularly 05 to what the weathor was doing, anticipating what It was likely to do
v and demonstrating an awareness of what was happeming behind the aircraft. It was
' submitied that the pilot had noted that the weather behind him towards the south had
2lso deteriorated and, had the pilot made a decision to tum back esrlier, it is likely
that he mad his two passengers could have flown safely to either his alternate
destination {Kaitaia) or the departure zerodrome.

[22] Counsel for the Authority also submitted that by the time the pilot had
reached Tokerau Beach the cloud ‘bass had lowered to the exient that he had to
operate the aircraft at 400 faest AMSL t0 remain clear of cloud. Given that weather
had now forced the pilot down to 400 fest AMSL, which is below the minimum
height xequirament for VER aircraft of 500 feet, as well as the required ceiling of
1,000 feet AGL for & Part 119/135 VFR air operation, the pilot should have made 2
prompt dacision to conduet presautionary landing on Tokerau Beach. This i
because Tokeraw Beach, which nugs in an approximately north to sonth direction, i$
sbout )1 kilomstres Josg and comprises a flat, white sandy beach with few,
obstructions. The #de was receding at this time and the strface would have been
suitable for a landing, given that the beach is ofien nsed by motor vehicles. Inland
feorn the beach are a number of largs flat paddocks which are also relatively obstacle
free.  Rather than conducting a precautionary landing on Tokerau Beuch,
Mz Van den Burg contacted the pilot in the nearby training aircraft and ascertained
that the aloud cover might lift if he erossed Doubtless Bay en rowte to Mangonud.

[23] These allegations provided further particulary concerping the signifivance of
the meteorological information not ubtained by the pilos, the latencss of the decision
to tumn back, the failure to pay sufficient attantion to the along-track conditions and
tha failura to usdertake a precautionary landing on Toksrau Beach,
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Nature of the offence In 5 43A

(24] The answer 1o the first question posed by the case stated depends wpon
whether the principles in MacKenzie apply to the offence created by 5 43A of the
Ast, This sention provides:

(1) Every person commits a offemes who operates any siteraft in 8 careless
mannet,

(2) Every persen who commits an offance against subsection (1) of shis
sectian {s liable,—

(8) In the nage of ap individus], to & fine not exceeding $7,000; or
(b) In the case of a body corporate, to a fine not sxceeding $35,000.

(3) The provisions of this section shall be in addidon to amd mot x
derogation of any regulations or rules made under this Act.

[25] The application of the principles i MacKenzie to this case seems to have
been left open by the Judge. Certainly, I can find no clear statemnent in his decision
as 1o whether the offence In § 43A of the Act is one of striet lisbility. Indged, the
Tudge appeared to be equivocal on the point, a situation which may have resulted
from the fact that the viows of seniot and junior counsel for the pilot during their
submissions in the District Cowrt wete clearly contradictory. Ihave no doubt that the
Judge's indecision on this issue contributed to the problems wﬂch 1 have found with
his detision to find o case established against the pilot,

[26] For present purposes, it is necessary to copsider the section affesh and
determine how the leading cases of MacKenzie and Millar v Ministry of Transpor!
[1986] 1 NZLR 660 (CA) apply to the classification of the offence created by the
seotion,

The authorities

{27) The decislon of the Court of Appeal in MacKenzle concerned the offence of
operating an aireraft in such & maoner a3 to be the cause of wanecessary danger to
PeTSORS OF Properly COBIECY to § 24 of the Civil Avintion Act 1964 (now repenled).
A key issue in the case involved the comeet legal classification of that pasticular
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