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The charges

[1] The informant brings four charges; two pursuant to section 43A(1) and (2)
Civil Aviation Act 1990 alleging that on two separate occasions on or about 27
September 2005 between Milford and Queenstown, the defendant operated an
aircraft namely an Airvan GA8(ZK-LOR) in a careless manner, and alleging on the
same date on two occasions he operated an aircraft under visual flight rules within
cloud, in breach of section 100 , regulation 3 Civil Aviation (Offences) Regulations

1997 and Civil Aviation Act 1990 Civil Aviation Rule 91.301(a)

[2] The defendant was the pilot of a commercial scenic flight from Queenstown
to Milford and return. The informant alleges that on one occasion on the flight from
Queenstown to Milford and in whilst the vicinity of the Adelaide Saddle the
defendant flew into cloud and that he did the same thing on an aborted return flight
to Queenstown whilst in the vicinity of the Pike River Valley.

[3] The single issue is whether or not on each occasion the defendant flew in
cloud, as he and all of the experts who gave evidence in this case, accept that if he
did, then he was in breach of the Visual Flight Rules (VFR) and was operating the

aircraft carelessly.

[4]  The case was conducted by both parties on the basis that both offences are
strict liability offences and no specific mens rea needs to be established (on Civil
Aviation Authority v McKenzie [1983] NZLR 78 principles). It was my own view
that these are strict liability offences. I did not intend (in view of acceptance of that
legal position by both counsel) to analyse the legal position. Since the defence
closed the High Court, in Civil Aviation Authority v Van Den Burg (High Court
Auckland, CRI 2007-488-0017, 15 April 2008) delivered a judgment confirming in
relation to s 43A, the test was one of strict liability. Thus, if the prosecution proves
beyond reasonable doubt the elements of the offence, it is for the defendant to prove
total absence of fault on the balance of probabilities. In any event, this is a case

where absence of fault in the strict liability context does not arise. The issue for




determination is purely whether the informant can prove beyond reasonable doubt

the defendant flew in cloud as alleged.

[5] As to operating an aircraft in a careless manner, both prosecution and defence
counsel accepted that the test in this case is whether the defendant exercised the
degree of care and attention a reasonable and prudent pilot of a fixed wing aircraft

would exercise in the circumstances.

The Facts

[6] On the morning of 27 September 2005 two separate couples were collected
from their accommodation in Queenstown by a representative of a commercial
scenic flight operator known as “Glenorchy Air”. Felicity Austin and her partner
Trevor Robb were from Picton. The two of them were on holiday. The other couple
was Michelle Williams-Smith and Thomas Smith, American citizens on their
honeymoon. Both couples had booked to go on a fly/cruise/fly outing where
Glenorchy Air flew them to Milford where they participated on a cruise on the
Milford Sound and then were flown back to Queenstown. The cruise was to depart

from Milford at 9.30 am.

[7] The passengers described a quick briefing at the Glenorchy Air office at

Queenstown airport and they were then ushered into the aircraft as the safety briefing

continued.

[8] The pilot for the flight was the defendant. The weather was not at its best for
such a flight but at this stage I merely comment that the closer the aircraft got to the
Main Divide the more unfavourable the weather appeared to be. The passenger
witnesses described that at one stage as they approached the eastern pass over which
the flight was to travel (the Adelaide Saddle) they flew through snow showers and
cloud. They landed at Milford, proceeded upon the cruise and then at approximately
11.30am departed Milford to return to Queenstown. By this time the eastern passes
(whence they’d come) were not passable by air and the defendant attempted to return
by an alternative route which had the flight proceeding down Milford Sound to the

sea and then turning inland over the Kaipo Saddle, flying up Lake McKerrow, across




the Hollyford Valley, over Lake Alabaster and the Pike River before turning around
and retracing the route back to Milford, as the defendant could find no way over the
Main Divide by that route. The informant alleges that as the aircraft turned around

to retrace its flight path in the Pike River Valley it flew into cloud.

Queenstown to Milford

[9] The aircraft was configured with five passenger seats. On the
Queenstown/Milford flight the seating arrangement was: the defendant in front left
hand (pilot) seat, Felicity Austin in the seat to his right, Michelle Williams-Smith
and Thomas Smith seated behind them in left and right respectively and in the rear
and the centre of the aircraft sat Trevor Robb. It was accepted during the hearing
that the right hand front passenger seat had a similar view to that of the pilot i.e. an
unobstructed view forwards and to the side (the pilot to the left but the passenger to
the right). Those two seats have the least restricted views. It was also common

ground that this was a “flight seeing” aircraft with windows commensurate with that

purpose.

[10] Each of the passengers left me with the impression that they thought the
departure from Queenstown was rushed and in particular the safety briefing was
cursory. Felicity Austin thought that Glenorchy Air was concerned about the
weather and that it might pack up but the imperative was to get to Milford in time to
catch the cruise. Trevor Robb thought that the passengers were rushed because the
weather might close in later. Michelle Williams-Smith had the same understanding.
Her husband did not recall the weather being an issue raised directly with the

passengers but thought the haste was to enable them to make the connection with the

cruise.

[11]  All of the passengers were of the view that the flying conditions deteriorated
the closer the aircraft got to the Main Divide. Photographs taken during the flight
(especially those of Michelle Williams-Smith) confirm that.

[12] When they got to the mountains the passengers described the weather thus:




Felicity Austin

[13] “_...when we got up into the ranges there was quite a lot of cloud, at times we
could see through it and at other times we flew through the cloud.”

[14] When asked what she could see at those times she answered:

“couldn’t see anything, you could just see cloud, you couldn’t see down and
you couldn’t see up, it was just like being in a cotton wool roll”

[15] She went on:

“we did go through turbulence at times, it was quite frightening when you
went through a thick cloud when you couldn’t see anything and then would
come out you know near the rock faces, but we were quite confident until
Nathan the pilot started getting a little bit nervous.”

[16] In cross-examination she thought that they flew into cloud “round about may
be the middle of [the journey] but I can’t be definite on that, we flew through cloud but as to
when it was T am not sure”. She thought they were flying inside cloud approximately

“up to sort of from about 30 seconds onwards”.

Trevor Robb

[17]  Trevor Robb Was of the opinion that the weather “deteriorated big time” as
they made their way to Milford. He doubted whether or not they had flown over the
Greenstone Saddle but in any event said you couldn’t see any of it because of fog
and cloud. He presumed “it was raining and snowing and whatever it was doing”. He
described as flying “right in the middle of”” cloud which “sometimes it was broken, I
presume climbing down into Milford it was just solid clag”. By that he meant “just like
fogged in cloud, you could see nothing just clag”. He professed to have had experiences
of these sorts of conditions before as a commercial fisherman. Mr Robb said at that
stage he thought that the pilot would have turned around and gone back. As to
comfort, he said the wind was very strong and enough to have the plane leaping
around at one stage of the journey and around the top of the Hollyford Valley area he

thought the visibility would be measured in metres rather than kilometres; he thought




a maximum of 500 metres. He thought that during this part of the journey there was

also rain because the pilot had to use his wipers.

Michelle Williams-Smith

[18] Michelle Williams-Smith described the weather conditions as they began to
get towards Milford as “very cloudy in one area”. She recalls the pilot saying
something to the effect that he would try another path up “because it got very cloudy
and wet and it began to snow... There was actual snow in the air around the plane, you could

see white in the air around the plane.”

[19] She described very limited visibility which began to get worse and worse as
they tried another path. She said specifically “over the lake we were in the cloud but as
we approached the mountain pass we were in the cloud for a limited time.” She described

the aircraft being buffeted around a lot: “I was holding the base of my seat”.

[20] She was asked specifically “and at that stage of the flight you went into cloud you
said, how long do you think you went into cloud for?” She answered “it is hard to say
because we were in cloud, out of cloud, in snow, I would say it lasted ten or fifteen minutes
at least”. She then said “it was hard to differentiate what was cloud and what was snow, it

was coming down so quickly”.

[21] When specifically asked how close they were to the cloud she said “T would

say we were in it”. She described coming over the Adelaide Saddle thus:

Before we came into the Sound it was total whiteout. We couldn’t see in
front of us, barely see out and Nathan dipped to the side of us what he
thought was the saddle. He reached the Saddle, he had the left wing kind of
like this, kind of a little tilted up to the right basically.

[22]  She confirmed that crossing the saddle there were whiteout conditions “all the

way until we took that deep left down”.

[23] In cross-examination she was adamant that “we were in cloud passing the
Saddle, we couldn’t see, I stopped taking pictures at a point”. Michelle Williams-Smith
was adamant that she had a good view which was no different to that of the pilot.

This, notwithstanding that she was sitting directly behind him with him at least




partially obscuring her forward view. In referring to a number of photographs which
she had taken during the flight and which were entered into evidence, she implied
that they were not representative of what was happening when they were flying into
the cloud because “I stopped taking photographs when we got nearer the cloud”. She was

adamant that the aircraft did enter cloud.

Thomas Smith

[24] Mr Smith described the weather getting continually worse as the aircraft went
into the mountains. He said that he had a view “all the way around” and “you could see
that the clouds were gathering in the mountains”. As they got into the mountains he
described it as starting to rain and snow. When asked how close they got to the
cloud he said “well we ended up getting into the cloud as we went over, well the Saddle.”
He was not sure how long they were in the cloud nor did he remember going into
cloud at any stage of the flight prior to going over the saddle. He said that this was
the first time that he had been on a plane and that he was “busy looking down and
around and all.” He said that he couldn’t see anything, not even when he looked

down.

[25] In cross-examination a photograph that he had taken was put to him as
depicting the weather when the aircraft crossed the Adelaide Saddle to land at
Milford Aerodrome. This was a time when he had described the aircraft as flying in
cloud. When it was put to him that the photograph depicted the Saddle where he

said they were flying in cloud he said:

“T don’t know if that was the Saddle we were talking about, I don’t, I’'m not
familiar with the area so I couldn’t tell you if that’s, there was a, there was a
place where we went over a Saddle dropped down to the left and that was
when we went through cloud. That’s what I can tell you. I can’t tell you
which pictures are which, I don’t know”.

[26] He then said that he was not sure that the area in the photograph was where
the crossing manoeuvre was carried out. Mr Smith also accepted that when the plane
would have been doing the left turn, he would have been looking upwards as he was

seated on the right hand side of it.




The Defendant

[27] The defendant denied the allegations against him: “I never flew through any
cloud crossing the eastern passes.” He accepted that he discussed with the Air Traffic
Controller at Milford Aerodrome that he had observed light snow showers on the trip
over but was certain that those he observed were crossing the upper Hollyford River

Valley and not while crossing the eastern passes:

They definitely were light and weren’t reaching the ground. They were
evaporating around me.

[28] Nor did he feel that he had flown through snow showers. I'm not sure how

you reconcile those two statements.

[29] As to coming over the Adelaide Saddle which he said was the route into
Milford that he took, he accepted that at one stage the aircraft was banked to the
right looking down on a small baby lake and then

“basically I followed the ridge line all the way around turning and basically,
I can’t remember if I rolled out level or whether I kept the turn going, and
whilst in order to assess the status of the actual Saddle. So I could have been
assessing it throughout the turn or I could have rolled and flown straight at it,
looking at it with the wings level. I can’t remember but at some stage 1
examined the Saddle and I was in a position to keep turning and not cross
over the Saddle if I didn’t want to. I then assessed the status of the Saddle,
not because of anything happening this side of the mountains but to see what
was happening on the other side of the mountains and then saw that it was
safe and good on the other side and turned over the Saddle to the left.

[30] That statement leads me to the view that at the very least the defendant had

doubts about the consistency of the weather.

[31] In cross-examination the defendant was adamant that he never flew into
cloud, that he always maintained his VFR minima and that he was one hundred per

cent certain of that. He found any suggestion of flying in cloud “quite ridiculous™.




